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for making final decisions, of course,
rests with the courts. An employer dis-
agreeing with the determinations of
the Secretary and claiming exemption
has the burden of proving in a court
proceeding that the prescribed percent-
age of the establishment’s sales or
services are recognized as retail in the
industry and that his establishment
qualifies for the exemption claimed by
him. (See Wirtz v. Steepleton, cited
above, and 95 Cong. Rec. 12510.)

§779.326 Sources of information.

In determining whether a sale or
service is recognized as a retail sale or
service in a particular industry, there
are available to the Secretary a num-
ber of sources of information to aid
him in arriving at a conclusion. These
sources include: (a) The legislative his-
tory of the Act as originally enacted in
1938 and the legislative history of the
1949, 1961, and 1966 amendments to the
Act pertaining to those sections in
which the term “‘retail or service es-
tablishment” is found, particularly in
the section 13(a)(2) exemption; (b) the
decisions of the courts during the in-
tervening years; and (c) the Secretary’s
experience in the intervening years in
interpreting and administering the
Act. These sources of information en-
able the Secretary to lay down certain
standards and criteria, as discussed in
this subpart, for determining generally
and in some cases specifically what
sales or services are recognized as re-
tail sales or services in particular in-
dustries.

§779.327 Wholesale sales.

A wholesale sale, of course, is not
recognized as a retail sale. If an estab-
lishment derives more than 25 percent
of its annual dollar volume from sales
made at wholesale, it clearly cannot
qualify as a retail and service estab-
lishment. It must be remembered, how-
ever, that what is a retail sale for pur-
poses of a sales tax law is not nec-
essarily a retail sale for purposes of the
statutory definition of the term “‘retail
or service establishment’. Similarly, a
showing that sales of goods or services
are not wholesale or are made to the
ultimate consumer and are not for re-
sale does not necessarily prove that
such sales or services are recognized in

§779.328

the particular industry as retail. (Wirtz
v. Steepleton General Tire Co., 388 U.S.
190.)

§779.328 Retail and wholesale distin-
guished.

(a) The distinction between a retail
sale and a wholesale sale is one of fact.
Typically, retail sales are made to the
general consuming public. The sales
are numerous and involve small quan-
tities of goods or services. Wholesale
establishments usually exclude the
general consuming public as a matter
of established business policy and con-
fine their sales to other wholesalers,
retailers, and industrial or business
purchasers in quantities greater than
are normally sold to the general con-
suming public at retail. What con-
stitutes a small quantity of goods de-
pends, of course, upon the facts in the
particular case and the quantity will
vary with different commodities and in
different trades and industries. Thus, a
different quantity would be char-
acteristic of retail sales of canned to-
mato juice, bed sheets, furniture, coal,
etc. The quantity test is a well-recog-
nized business concept. There are rea-
sonably definite limits as to the quan-
tity of a particular commodity which
the general consuming public regularly
purchases at any given time at retail
and businessmen are aware of these
buying habits. These buying habits set
the standard for the quantity of goods
which is recognized in an industry as
the subject of a retail sale. Quantities
which are materially in excess of such
a standard are generally regarded as
wholesale and not retail quantities.

(b) The sale of goods or services in a
quantity approximating the quantity
involved in a normal wholesale trans-
action and as to which a special dis-
count from the normal retail price is
given is generally regarded as a whole-
sale sale in most industries. Whether
the sale of such a quantity must al-
ways involve a discount in order to be
considered a wholesale sale depends
upon industry practice. If the practice
in a particular industry is such that a
discount from the normal retail price
is not regarded in the industry as sig-
nificant in determining whether the
sale of a certain quantity is a whole-
sale sale, then the question of whether
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the sale of such a quantity will be con-
sidered a wholesale sale would be de-
termined without reference to the
price. In some industries, the sale of a
small quantity at a discount may also
be regarded as a wholesale sale, in
which case it will be so treated for pur-
poses of the exemption. Generally, as
the Supreme Court has recognized
(Wirtz v. Steepleton General Tire Co., 383
U.S. 1900), both the legislative history
and common parlance suggest that
“the term retail becomes less apt as
the quantity and the price discount in-
creases in a particular transaction.”

(c) In some cases, a purchaser con-
tracts for the purchase of a large quan-
tity of goods or services to be delivered
or performed in smaller quantities or
jobs from time to time as the occasion
requires. In other cases, the purchaser
instead of entering into a single con-
tract for the entire amount of goods, or
services, receives a series of regular de-
liveries of performances pursuant to a
quotation, bid, estimate, or general
business arrangement or under-
standing. In these situations, if the
total quantity of goods or services
which is sold is materially in excess of
the total quantity of goods or services
which might reasonably be purchased
by a member of the general consuming
public during the same period, it will
be treated as a wholesale quantity for
purposes of the statutory definition of
the term ‘‘retail or service establish-
ment’’, in the absence of clear evidence
that under such circumstances such a
quantity is recognized as a retail quan-
tity in the particular industry. For ex-
ample, if a food service firm contracts
with a college to provide meals for the
latter’s boarding students for a term,
in consideration of payment by the col-
lege of a stipulated sum based on the
number of students registered or pro-
vided with meals, the services are
being sold in a wholesale, rather than a
retail quantity. If such a contract is
entered into as a result of formal bids,
as noted in paragraph (d) of this sec-
tion, this would be an additional rea-
son for nonrecognition of the trans-
action as a retail sale of such services.

(d) Sales made pursuant to formal bid
procedures, such as those utilized by
the agencies of Federal, State, and
local governments and oftentimes by
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commercial and industrial concerns in-
volving the issuance by the buyer of a
formal invitation to bid on certain
merchandise or services for delivery in
accordance with prescribed terms and
specifications, are not recognized as re-
tail sales.

§779.329 Effect of type of customer
and type of goods or services.

In some industries the type of goods
or services sold or the type of pur-
chaser of goods or services are deter-
mining factors in whether a sale or
service is recognized as retail in the
particular industry. In other industries
a sale or service may be recognized as
retail regardless of the type of goods or
services sold or the type of customer.
Where a sale is recognized as retail re-
gardless of the type of customer, its
character as such will not be affected
by the character of the customer, with
reference to whether he is a private in-
dividual or a business concern, or by
the use the purchaser makes of the
purchased commodity. For example, if
the sale of a single automobile to any-
one for any purpose is recognized as a
retail sale in the industry, it will be
considered as a retail sale for purposes
of the exemption whether the customer
be a private individual or an industrial
concern or whether the automobile is
used by the purchaser for pleasure pur-
poses or for business purposes. If a sale
of a particular quantity of coal is rec-
ognized in the industry as a retail sale,
its character as such will not be af-
fected by the fact that it is sold for the
purpose of heating an office building as
distinguished from a private dwelling.
If the repair of a wash basin is recog-
nized in the industry as a retail serv-
ice, its character as such will not be af-
fected by the fact that it is a wash
basin in a factory building as distin-
guished from a wash basin in a private
dwelling house. It must be remembered
that these principles apply only to
those sales of goods or services which
have a retail concept, that is, where
the subject matter is “‘retailable.”” See
§779.321. The *“‘industry-recognition”
question as to whether such sales are
recognized as retail in the industry has
no relevancy if in fact the goods and
services sold are not of a ‘‘retailable”
character, as previously explained. If
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